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RECENT CASES 359 

Some o£ the Western and Southern states agree that a greater degree of 
diligence must be exercised by the driver of vehicles at a street crossing than 
is required of pedestrians. Carter v. Chambers, 79 Ala. 223 ; Sykes v. Laiv- 
lor, 49 Cal. 236. The general rule in this country and in England is, however, 
that their rights and obligations are correlative and each owes the other a 
duty to avoid accident. Reens v. Mail eV Express Put. Co., 30 N. Y. Supp. 
913; Baker v. Fehr, 97 Pa. 70. And if such pedestrian crosses a city street 
where moving vehicles are numerous without looking in both directions along 
the street and is injured, he may be guilty of contributory negligence. Barker 
v. Savage, 45 N. Y. 191 ; Belton v. Baxter, 54 N. Y. 245. But if the plain- 
tiff by the use of ordinary care, under the circumstances might have avoided 
the consequences of the defendant's negligences, and did not, the case is one 
of mutual fault and no recovery is allowed. Cooley on Torts, 2d Ed. p. 812 
and cases cited; Murphy v. Deane, 101 Mass. 455. Yet, if the defendant 
discovered the negligence of the plaintiff in time, and by the use of ordinary 
care could have prevented the injury and did not do so, an action will lie 
against him. Thomp. on Neg. Vol. II., 1157. To have this rule apply, how- 
ever, the negligence of the one must be subsequent to that of the other. 
Bigelow on Torts, 311 ; Beach on Cont. Neg., 59. In all such cases this ques- 
tion of contributory negligence is generally one of fact for the jury. Orr v, 
Garabold, 85 Ga. 373; Peltier v. Bradley Darn v. Carrington Co., 67 
Conn. 42. 

Indictment and Information— Conviction of Lesser Offence — Statu- 
tory Provisions — State v. Matthews, 55 S. E. 342 (N. C.) — Held, that under 
an indictment for murder in the first degree, the jury may find accused guilty 
of murder in the second degree. 

Under an indictment for murder in the first degree, the accused may be 
convicted of any degree of murder, or manslaughter, for the unlawful killing 
of the identical person charged by the identical means charged in the indict- 
ment. Keefe v. The People, 40 N. Y. 384. One indicted in the usual form 
for murder may be convicted of manslaughter, because, if the averment that 
the killing was with malice aforethought be negatived or stricken from the 
indictment, there remains a sufficient charge of manslaughter. Giskie v. 
The State, 71 Wis. 612. Wherever a person is charged upon information with 
the commission of an offence under one section of the statutes, and the offence 
charged includes another offence under another section of the statutes, the 
defendant may be found guilty of either offence. State v. Burwell, 34 
Kan. 312. 

Insurance — Suicide by the Insured — Validity of Provision — Thax- 
ton v. Metropolitan Insurance Co., 55 S. E. 419. Held, A provision in an 
insurance policy that if the insured, within one year from its issue, die by his 
own hand, whether sane or insane, the company shall be liable only for the 
premium paid, is valid. Walker, J., dissenting. 

Where one person kills himself when his reasoning faculties were so im- 
paired that he was unable to understand the consequence and effect of his act, 
or was impelled thereto by an irresistable insane impulse, the beneficiaries 
under the policy could maintain an action and the clause in the policy is void. 
Mutual Life Insurance Co. v. Walden, 26 S. W. 10, 12; Insurance Com- 
pany v. Akens, 150 U. S. 468. When one intentionally drowned himself 
with the knowledge of the consequence of the deed, the beneficiary could main- 



